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law
the/<
been effectively created, should govern the matter.1 It seems
essential that the valid creation of a contract in all its aspects
should as far as possible be subject to a single law. On this
basis the governing law in the hypothetical case given above
would depend upon whether the proposed contract would be
more closely connected with England or with Germany.
English     There is little doubt, however, that the English judges
applies prefer the theory of the lex loci contractus. Logically, of course,
lexloct r.	,.        .         J r    i •     1	•	j      •     -i  i       r       •>r    i	.    *
s the application of this law is inadmissible, for if the question
is whether the agreement was made it is a petitio principii to
purport to apply the law of the country where it was made.
Again, it is generally conceded that a contract is made where the
last act necessary to constitute agreement is done. But since the
last act is either the posting or the receipt of the acceptance
according as English or German law is chosen, there is no
option but to make a purely arbitrary choice. The escape from
these difficulties is afforded by the fundamental principle of our
private international law that a connecting factor, in Jihis case
the locus contractus^ must be given its English meaning.2 In the
hypothetical case set out on the previous page, for instance, the
court would identify Germany as the locus contractus^ since it
was there that the acceptance was posted.3
Thus, in Benaim v. Debono* where an offer to sell anchovies,
which had been posted in Gibraltar, was accepted by a cable
dispatched from Malta, the Privy Council said:
cNo doubt this contract should be regarded as made in Malta, for
thence came the final acceptance of the offer.*
Objections To solve the question in this manner, by the extension of
t0/otT^ a P^^y domestic rule to a foreign element case, raises an
exception to the principle that the creation of a binding
obligation is a matter within the exclusive control of the proper
law objectively ascertained, and it is not, indeed, entirely satis-
factory in other respects, for if the rule is not the same in both
countries the decision will vary with the forum in which action
is brought. Again, the English post-office rule is admittedly
1	Contrary to the submission made earlier in Cheshire, International Contracts,
PP- 53-54-
2	Spttra, pp. 52-53. This is the view adopted in Italy, see the case of Soc.
Andrew. Soc* CJ.E.S. in 1954, discussed in4 7. & C.L.Q. 396-7.
3	Benaim v.Debono, [1924] A.C. 514; see also The Queen v. £><w/r<?(i884),
L.R. 9 App. Cas. 745, 751. By Art. 65, para, i of the proposed French code,
a contract is deemed to be made in the place where the acceptance is given.
4	Supra.

